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pronouncement

Order under section 254(1) of Income Tax Act

PER PAWAN SINGH, JUDICIAL MEMBER:

1. This appeal by assessee is directed against the order of National

Faceless Appeal Centre, Delhi [for short to as “Ld. NFAC/Ld.CIT(A)”]
dated 02.05.2023 for assessment year 2011-12, which in turn arises
from the addition made by the ACIT, Circle-1(1)(2), Surat /Assessing
Officer in assessment order passed under section 143(3) r.w.s. 147 of
the Income Tax Act, 1961 (hereinafter referred to as ‘the Act’) dated
27.12.2018. The assessee has raised the following ground of appeal:-
“l1 The Ld. CIT(A) NFAC has erred and was not just and proper on the

facts of the case and in law in dismissing the appeal ex-parte and by a
non-speaking order.

2.1 The appeal may be kindly restored back to the CIT(A) for fresh
hearing and opportunity.

2.Personal hearing may be granted.
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2.3 Any other relief that your honours may deem fit may be granted.

3. The assessee craves leave to add, amend, modify, alter or delete any
of the grounds at the time of hearing.”

2. Rival submission of both the parties heard and record perused. At
the outset of hearing, Learned Authorized Representative (Ld. AR) for
the assessee submits that NFAC/Ld.CIT(A) dismissed the appeal of
assessed in ex parte proceedings and without discussing the merits of
the case. The Ld. AR for the assessee submits that assessee sought
adjournment on the date of compliance fixed on 01.05.2023, the Ld.
CIT(A) instead of granting adjournment application dismissed the
appeal of assessee by taking view that assessee has not filed any
submission in support of its claim. The ld AR for the assessee
submits that it is not a case of complete non-compliance, rather the
assessee sought adjournment for valid reasons on earlier three
occasions. The Ld. AR for the assessee submits that assessee has a
good case on merit and likely to succeeds if assessee is given
opportunity to contest the case on merits. The Ld. AR for the
assessee prayed before Bench to restore the matter to the file of
Assessing Officer to adjudicate all the issues afresh after giving
reasonable opportunity of being heard to assessee. is given one more
opportunity to represent its case on merit and he undertake on
behalf of assessee to be more vigilant in pursuing assessee’s appeal

before Assessing Officer.

3. On the other hand, learned Senior Departmental Representative (Ld.

Sr-DR) for the Revenue supported the order of lower authorities. Ld.
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Sr-DR for the Revenue submits that assessee was given sufficient
opportunities and it is assessee was seeking adjournment and
ultimately not made compliance for the date fixed on 01.05.2023. The
Ld. Sr-DR for the Revenue submits that fact in case the Bench of the
view, that the assessee deserves any leniency for considering the case
afresh, the matter may be restored back to the file of Assessing
Officer instead of NFAC/Ld.CIT(A) as before Assessing Officer

assessee has not made proper compliance.

. In rejoinder submission, Ld. AR for the assessee submits that he is
fairly accepting the submission made by Ld. Sr-DR for the Revenue
that the matter may be restored back to the file of Assessing Officer
and he undertake that assessee furnish the reply, however, the

Assessing Office considered the reply of some other assessees.

. We have considered the submission of both the parties and perused
the order of lower authorities carefully. We find that appeal of
assessee was filed before NFAC/Ld.CIT(A) on 05.02.2019 and date of
hearings for making compliance fixed on 09.02.2021, 12.04.2022 &
08.06.2022. The NFAC/LA.CIT(A) himself accepted that assessee
sought adjournment on three occasions. Finally, hearing was fixed for
furnishing submission by assessee on 01.05.2023. The NFAC/LA.
CIT(A) dismissed the appeal by taking view that no reply was
furnished and concluded that assessee has not filed any argument or
submission, resultantly upheld the action of Assessing Officer. We

find that present case is complete non-compliance rather the
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assessee was seeking adjournment, which was ultimately allowed
and only on 01.05.2023, the 1d CIT(A) concluded that no submissions
or arguments was furnished by the assessee. Rather, before us, the
Ld.AR for the assessee submits that he has filed application for
adjournment and instead of allowing adjournment prayer, the Ld.
CIT(A) finally passed impugned ex parte order on 02.05.2023. We find
that Assessing Officer also made addition under section 68 of
Rs.50.00 lakh by taking view that assessee failed to prove identity,
creditworthiness and genuineness of such investors, for invested the
share capital and share premium. Thus, considering overall facts and
circumstances and ground of appeal raised by assessee we set aside
the impugned ex parte order, passed without giving fair and
reasonable opportunity to the assessee. In such circumstances, in
our view, the assessee deserves one more opportunity to contest its
case on merit before Assessing Officer. Further considering the fact
that the addition made in assessment order under section 68 was
also made for the want of proper explanation. Therefore, we deem it
appropriate to restore the matter back to the file of Assessing Officer
instead of NFAC/Ld.CIT(A). Therefore, grounds of appeal raised by
assessee are restore back to the file of Assessing Officer to adjudicate
the issue afresh in accordance with law. Needless to direct that before
passing the order afresh, the Assessing Officer shall grant reasonable
opportunity of being heard to the assessee. The assessee is also given

liberty to furnish complete details to prove identity, creditworthiness
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and genuineness of such loan transaction. The assessee is also
further directed to be more vigilant and to make compliance in time
as and when called for by Assessing Officer. In the result, the
grounds of appeal raised by the assessee are allowed for statistical
purpose.

In the result, the appeal of the assessee is treated allowed for

statistical purposes.

Order pronounced in open court at the close of the hearing on

Friday, 13th October,2023.
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